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(3) There are no eligibles available
with the same or higher rating under
merit staffing plans for which the
ranking criteria satisfy job-relatedness
requirements of FPM Supplement 271-
2, “Tests and Other Applicant Ap-
praisal Procedures,” or for which rank-
ing is not appropriate and qualified
candidates are considered on a strictly
random basis; and

(4) The appointment is not prohibited
by section 3110 of title 5, United States
Code, or part 310 of this chapter relat-
ing to the employment of relatives.

(c) Paragraphs (a) and (b) of this sec-
tion do not restrict the appointment of
persons:

(1) Who are eligible for placement as-
sistance under the OPM’s Displaced
Employee (DE) Program, or

(2) Who are employed to meet urgent
needs resulting from an emergency pos-
ing an immediate threat to life or prop-
erty, or

(3) Who are members of families
which are eligible to receive financial
assistance under a public welfare pro-
gram or the total income of which in
relation to family size does not exceed
limits established by the OPM and pub-
lished in the Federal Personnel Man-
ual.

(d) [Reserved]

(e) In this section summer employment
means any employment beginning after
May 12 which will end before October 1
of the same year. *““Student employ-
ment’” means the employment of per-
sons who are enrolled or who have been
accepted for enrollment, on a substan-
tially full-time basis, as resident stu-
dents of a secondary school or of an in-
stitution of higher learning; a resident
student, for this purpose, is a student
in actual physical attendance at a
school, as distinguished from a cor-
respondence student.

[44 FR 66573, Nov. 20, 1979 as amended at 53
FR 15354, Apr. 28, 1988; 59 FR 64843, Dec. 16,
1994]

Subparts C-E—[Reserved]

Subpart F—Age Requirements
§338.601 Prohibition of maximum-age
requirements.

A maximum-age requirement may
not be applied in either competitive or

§339.101

noncompetitive examinations for posi-
tions in the competitive service except
as provided by:

(a) Section 3307 of title 5, United
States Code; or

(b) Public Law 93-259 which author-
izes OPM to establish a maximum-age
requirement after determining that age
is an occupational qualification nec-
essary to the performance of the duties
of the position.

[40 FR 42734, Sept. 16, 1975]

PART 339—MEDICAL
QUALIFICATION DETERMINATIONS

Subpart A—General

Sec.

339.101 Coverage.

339.102 Purpose and effect.

339.103 Compliance with EEOC regulations.
339.104 Definitions.

Subpart B—Physical and Medical
Qualifications

339.201 Disqualification by OPM.

339.202 Medical standards.

339.203 Physical requirements.

339.204 Waiver of standards and require-
ments.

339.205 Medical evaluation programs.

339.206 Disqualification on the basis of med-
ical history.

Subpart C—Medical Examinations

339.301 Authority to require an examina-
tion.

339.302 Authority to offer examinations.

339.303 Examination procedures.

339.304 Payment for examination.

339.305 Records and reports.

339.306 Processing medical eligibility deter-
minations on certificates of eligibles.

AUTHORITY: 5 U.S.C. 3301, 3302, 5112; E.O.
9830, February 24, 1947.

SOURCE: 54 FR 9763, Mar. 8, 1989, unless oth-
erwise noted.

Subpart A—General

§339.101 Coverage.

This part applies to all applicants for
and employees in competitive service
positions; and to excepted service em-
ployees when medical issues arise in
connection with an OPM regulation
which governs a particular personnel
decision, for example, removal of a
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§339.102

preference eligible employee in the ex-
cepted service under part 752.

§339.102 Purpose and effect.

(@) This part defines the cir-
cumstances under which medical docu-
mentation may be acquired and exami-
nations and evaluations conducted to
determine the nature of a medical con-
dition which may affect safe and effi-
cient performance.

(b) Personnel decisions based wholly
or in part on the review of medical doc-
umentation and the results of medical
examinations and evaluations shall be
made in accordance with appropriate
parts of this title.

(c) Failure to meet a properly estab-
lished medical standard or physical re-
quirement under this part means that
the individual is not qualified for the
position unless a waiver or reasonable
accommodation is indicated, as de-
scribed in §§339.103 and 339.204. An em-
ployee’s refusal to be examined in ac-
cordance with a proper agency order
authorized under this part is grounds
for appropriate disciplinary or adverse
action.

[54 FR 9763, Mar. 8, 1989, as amended at 60 FR
3061, Jan. 13, 1995]

§339.103 Compliance with EEOC regu-
lations.

Actions under this part must be con-
sistent with 29 CFR 1613. 701 et seq. Par-
ticularly relevant to medical qualifica-
tion determinations are §1613.704 (re-
quiring reasonable accommodation of
individuals with handicaps); §1613.705
(prohibiting use of employment cri-
teria that screen out individuals with
handicaps unless shown to be related to
the job in question) and §1614.706 (pro-
hibiting pre-employment inquiries re-
lated to handicap and pre-employment
medical examinations, except under
specified circumstances). In addition,
use of the term ‘‘qualified” in these
regulations shall be interpreted con-
sistently with §1613.702(f), which pro-
vides that a ‘‘qualified handicapped
person’’ is a handicapped person ‘‘who,
with or without reasonable accommo-
dation, can perform the essential func-
tions of the position in question with-
out endangering the health and safety
of the individual or others.”

5 CFR Ch. | (1-1-97 Edition)

§339.104 Definitions.

For purposes of this part—

Accommodation means reasonable ac-
commodation as described in 29 CFR
1613.704.

Arduous of hazardous positions means
positions that are dangerous or phys-
ically demanding to such a degree that
an incumbent’s medical condition is
necessarily an important consideration
in determining ability to perform safe-
ly and efficiently.

Medical condition means health im-
pairment which results from injury or
disease, including psychiatric disease.

Medical documentation or documenta-
tion of a medical condition means a
statement from a licensed physician or
oher appropriate practitioner which
provides information the agency con-
siders necessary to enable it to make a
employment decision. To be accept-
able, the diagnosis or clinical impres-
sion must be justified according to es-
tablished diagnostic criteria and the
conclusions  and recommendations
must not be inconsistent with gen-
erally accepted professional standards.
The determination that the diagnosis
meets these criteria is made by or in
coordination with a physician or, if ap-
propriate, a practitioner of the same
discipline as the one who issued the
statement. An acceptable diagnosis
must include the following informa-
tion, or parts identified by the agency
as necessary and relevant:

(a) The history of the medical condi-
tions, including references to findings
from previous examinations, treat-
ment, and responses to treatment;

(b) Clinical findings from the most
recent medical evaluation, including
any of the following which have been
obtained: Findings of physical exam-
ination; results of laboratory tests; X-
rays; EKG’s and other special evalua-
tions or diagnostic procedures; and, in
the case of psychiatric evaluation of
psychological assessment, the findings
of a mental status examination and the
results of psychological tests, if appro-
priate;

(c) Diagnosis, including the current
clinical status;

(d) Prognosis, including plans for fu-
ture treatment and an estimate of the
expected date of full or partial recov-
ery;
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